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MAMNHLIT

Deci ded Decenber 2, 1998

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, rejecting | ocation notices and decl ari ng two associ ati on pl acer
mning clains null and void. CAMC 260330- CAMC 260331.

Deci sion set aside; clains declared null and voi d.

1.

Administrative Authority: Generally--Administrative
Procedure: Adjudication--Rules of Practice: General ly

As a general natter, when BLMhas required the

subm ssion of a docunent and advi sed the party that
failure to conply wthits request wll result in
speci fic consequences and the party fails to conply
wth BLMs requirenents, it is error for BLMto
retroactivel y change the consequences for failing to
conpl y, where such changes could fairly be seen as
increasing the severity of the penalty for

nonconpl i ance. Rather, BLMshoul d rei ssue its denand,
and apprise the party of the increased consequences
shoul d he or she fail to conply.

Mning dains: Location--Mning dains: Aacer dains

Wiere associ ation placer mning clains are | ocated
which extend 9.28 mles and 12. 72 mles in | ength,
respectively, these locations are, on their face, not
inconformty wth the rectangul ar systemof public

| and surveys, as required by 43 US C § 35 (1994), and

the clains are properly declared null and voi d.
Mning dains: Location--Mning dains: Aacer dains
Wiere it is inpossible to determne the | ands covered

by a mneral |ocation fromeither the description
provided for the location or by recourse to the

nmar ki ngs on the ground, wth the result being that the
situs of the lands clained is indetermnate, the claim

is properly declared null and voi d.
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APPEARANCES  Melvin Helit, pro se; John R Payne, Esg., Assistant Regi onal
Solicitor, dfice of the Regional Solicitor, US Departnent of the
Interior, Sacranento, Galifornia, for the Bureau of Land Managenent; Paul
R Mhun, Esg., San Francisco, Galifornia, for Seven N ghtingal e; Cheryl
J. Mrse for Godyear Dstrict Comunity d ub.

(P N ON BY ADM N STRATI VE JUDE BURX

Melvin Helit 1/ has appeal ed froma decision of the Gilifornia Sate
Gfice, Bureau of Land Managenent (BLM), dated July 14, 1997, rejecting
recordation of |ocation notices for the S ABLE #3-4-5-6-7-8-9-10 and the S
ABLE #4-5-6-7-8-9-10- 11 associ ati on placer mning cl ai ns (CAMC 260330- CAMC
260331) and declaring those clains null and void. For the reasons set
forth bel ow although we set aside the decision of BLM we al so find that
the clains are null and voi d.

The rel evant facts leading up to this appeal are not in particul ar
dispute. Notices of location for the two clains at issue were recorded
wth BLMon Cctober 1, 1993. Each of the notices purported y described
cl ai i enconpassi ng 160 acres wthin the Tahoe National Forest which had
been | ocated on Septenber 1, 1993. However, despite the fact that 30
USC 8 35 (1994) expressly mandates that all clains |ocated after My 10,
1872, "shall conformas near as practicable wth the Lhited Sates system
of public-land surveys and the rectangul ar subdivi sions of such surveys,"
the claimlocators nmade no effort whatsoever to conformto the rectangul ar
survey system As an exanple, the location notice for the S ABLE
#4-5-6-7-8-9-10- 11 association placer claim after noting that "[t]he
locators do not claiminterest in proven, valid Mning dai mthat was
prior," described the claimas a 200-foot wde claim

[Starting at the patented | and at Godyears Bar in Sec. 6E/T19N
RLOE MMt hence South up VWodruff Qreek in Sec. 5SW; Sec. 8W;
thence up Geek to Sec. 17 Wawhere Qaimends at Sec. 17SW; and
Sec. 20 NWaneet. Returning to North Yuba R ver (NYR thence
Wst Sec. 6 followng NYRto SeclE/2TI9N ROE MM to Ranshorn
Qeek North up Geek to East center of Sec. 36 T20N R 9E MM
Returning to NYRin Sec. 1S/4thence SWto Sec. 12NWit hence SWto
S. Gatherine Qeek South up Oeek to Qeek to Sec. 14NE/a
Returning to NYR Sec. 11 thence Wst to Sec. 10S/2thence South to

1/ Mlvin Helit appears both as one of the clainants and as "agent for
ntestants,” A Able Punbing, Inc., Paul B Helit, Rufina Hlit, Adrian
Helit, Sephen P. Helit, Mchael S Helit and Paula J. Helit. Wiile there
nay be sone question as to Melvin Helit's authority to represent his
co-locators, we note that 43 CF R 8 1.3(b)(3)(i) expressly permts
individual s to represent nenbers of their famly.
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Sec. 15 thence SWto Sec. 16E/4to Hunbug Greek East up Qeek to
Sec. 15SW. Returning to NYRin Sec. 16 thence Vést to Sec. 17E/
where the claimends at patented land. {ai mgoes around any

pat ent ed | and.

(Ephasi s supplied.)

The record further discloses that on January 7, 1994, Helit filed a
docunent entitled "Amended Placer Mning Qai mLocation Notice," ostensibly
for the purpose of "nore definitely describing the situation and boundari es
of said placer.” This anended notice averred that the S ABLE
#4-5-6-7-8-9-10-11 claimwas situated in:

Sec. 5SW2 Sec. 6ALLYs Sec. 8W2 Sec. 17W:2 TION RIOE MM Sec.
1A 1Y Sec. 10S/4, Sec. 1INE, SW; B4 Sec. 12N42 B4 Sec 14NEY
Sec. 15 ALY, Sec. 16 ALY, Sec. 17E42TI19N ROE MM Sec. 36E/
T20N ROE MM

The anended notice further averred that "at all tines clai mgoes around any
Patented Land, " though no expl anati on was provided as to what |and this
referred to or howthis was to occur. A simlar anended notice was filed
for the S ABLE #3-4-5-6-7-8-9-10 associ ati on placer claim

Not only did the new "descriptions” provided i n the anended notices
belie the stated intent of nore definitely describing the boundaries of the
clains, but both anended notices al so stated that, wth reference to the
di scovery nonunents and description of the clains, "please see original
location notice |l ocated Septener 1, 1993, and filed wth BLM" Thus, the
pur pose, rel evancy, and inpact of these notices are difficult to ascertain.

In any event, verbatimadditional "anended notices" were filed on January
27, 1995, and February 27, 1997, for both association placer clains.

These two clains were not the only association placer clains these
claimants had located. In point of fact, the Forest Service asserts that
Helit filed location notices on behalf of the sane group of |ocators for
approxi mately 25 simlarly described 160-acre associ ation pl acer clains,
all of which were purportedy located on Septenber 1, 1993. 2/ Nunerous
other |ocations were subsequently filed by this group. See, e.g., Mlvin
Helit, 144 IBLA 230 (1998). The nunber of clains located by Helit and his
co-locators and their expansi ve geographi cal extent 3/ elicited a cl ose
scrutiny by the Forest Service of the two clai ns invol ved herein.

2/ This figure is provided in the report prepared by Forest Service

Geol ogi st Jim\Voss, dated Mar. 28, 1997 (Voss Report) at 48. See al so
Melvin Helit, 144 | BLA 230, 232 (1998).

3/ According to the Voss report, the S ABLE #3-4-5-6-7-8-9-10 extends
along the North Yuba Rver and several of its tributaries for 9.28 niles,
while the S ABLE #4-5-6-7-8-9-10-11 extends al ong the North Yuba R ver and
its tributaries for 12.72 mles. See Voss Report at 1-2.
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The Forest Service was particul arly concerned because each of these clains
enbraced | ands whi ch had been w thdrawn for a proposed expansi on of the
Qodyear's Bar Townsite. 4/

Areport was prepared, dated March 28, 1997, by a Forest Service
geol ogi st, which highlighted a nunbber of concerns, including questions
relating to whether the clains had been properly nonunented on the ground,
whet her they were properly |ocated under what Helit referred to as the
"gul ch placer" exception, whether the clains contai ned noncontiguous parts,
whet her the clai ns contai ned excess acreage, and whether the | ocations had
been nade in good faith for mning purposes. See Voss Report dated Mirch
28, 1997, fromMneral s Managenent Team Forest Service, to Associate Sate
Drector for Mneral's, BLM

In a notice dated May 22, 1997, BLMadverted to the Forest Service
report and specifically requested that the clainmants replot their clains in
10-acre tracts which conforned to the public | and survey system citing
both the statute (30 US C § 36 (1994)) and applicable regul ations (43
CFR 883833.1-2(b)(5) (i), 3842.1-2(b), and 3842.1-5(d)). In addition,
BLMpoi nted out that, as described, each of the clains enbraced far beyond
the statutory naxi numof 160 acres for any single association placer clam

| nasnuch as the S ABLE #3-4-5-6-7-8-9-10 enbraced 200 feet of |and
extending along the North Yuba R ver and several of its tributaries for
9.28 mles, it contained a total of 225 acres, while the S ABLE
#4-5-6-7-8-9-10- 11, which extended al ong the North Yuba Rver and its
tributaries for 12.72 mles, contained a total of 308 acres. S nce both of
these clains were greatly in excess of the 160-acre statutory naxi numfor
associ ation placer locations, BLMinforned the clai nants that excess
acreage nust be elimnated fromthe clains. Fnally, BLMnoted that,
because certain patented lands totally bisected the | and description of the
clai ns, each cla mincluded noncontiguous parcels wthin a single placer

| ocation, which would be a violation of the provisions of 30 US C § 36
(1994). BLMadvised clai mrants that any anendnent shoul d nake it clear that
noncont i guous parcel s were not included wthin a single |ocation.

BLM provided claimants a period of 30 days in which to submt new
descriptions which conforned to the public | and survey systemand i ncl uded
no nore than the 160 acres per claimallowed by statute. BLMfurther
advised themthat "[f]ailure to conply wth this Notice wthin the 30 days
allowed and in the nmanner requested in this notice wll result in the
governnent initiating a contest action against the clains.” (Notice of My
22, 1997, at 4.)

1 June 24, 1997, Helit filed another set of anended | ocation notices
and maps. ontrary to the directions provided by BLM however, these
notices in no way altered the descriptions of the clains. Acconpanying the
submi ssion was a cover letter fromHelit in which he denied that

4/ This wthdrawal, however, occurred subsequent to the | ocation of these
two clai ns.
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the locations were not in conformty wth the law arguing that the

| ocations were sustai nabl e as "gul ch placers” and that, if the acreage of
the patented | ands were excl uded, the clains woul d not exceed the statutory
naxi num

Inits July 14, 1997, decision under review BLMconcluded that the
claimants had failed to conply wth the My 22, 1997, notice. BLM
recogni zed that the notice had warned clai nants that a failure to conply
would result intheinitiation of a contest against the clains. B.M
advi sed clai nants, however, that "[t]he notice shoul d have stated, 'failure
to conply wth this notice wll result in the recordation of the clains
being rejected and i s hereby anended accordingly.” BLMthereupon rejected
recordation of the mning clains and held the clains null and void for
failure to file the instrunents required by 43 CF. R § 3833.1-2(b)(5) (i)
and (ii). (Decisionat 2.) Qainants thereupon pursued the instant
appeal . 5/

[1] There is one natter which nust be dealt wth initially and this
i nvol ves the propriety of the procedures enpl oyed by BLMherein. As we
recounted above, inits My 22 notice, BLMordered clai nants to redescri be
the clains in conformty to the public | and survey system failing in which
the Governnent would initiate a contest action against the clains. After
Helit had failed to conply, however, BLMdid not initiate contest
proceedi ngs; rather, it retroactively anended its My 22 notice to provide
that a failure to conply would result in a declaration that the clains were
rejected for recordation and then proceeded to do so. This was clearly

i npr oper .

This Board has, on nunerous occasions, affirnmed the authority of BLM
officials, acting wthin the scope of their del egated responsibilities, to
require the filing of information or the taking of other actions wthin a
specified tine-frane and to provide penalties for the failure to do so.
See, e.g., Mlvin Hlit, supra; Garl Gerard, 70 I BLA 343 (1983). But a
critical elenent in enforcing the penalties is that the party was inforned
of exactly what consequences might be expected if he or she failed to
conply wth the BLMrequest. ne would, after all, expect that the
likelihood of a favorabl e response woul d i ncrease as the severity of
penalties for a failure to respond rose. In viewof this expectation, what
cannot be permtted is the inposition of penalties upon a failure of
conpl i ance whi ch are harsher than those threatened in the conpliance
notice. Wiile the

5 nh Aug. 28, 1998, counsel for Seven Nghtingal e, who is an ower of a
Forest Service special use honesite in the Godyear's Bar Expansi on Area,
filed a request to expedite consideration of this appeal. A sinmlar
request to expedite was also filed on behal f of the Godyear DO strict
Gommunity dub, which is apparently simlarly interested in the conpl etion
of the townsite expansion. BLMalso joined in the request. V¢ have,
accordingly, expedited consideration of this appeal .
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initiation of a mning contest could clearly be seen as an adverse acti on,
it differs considerably in inpact froma decision rejecting recordation of
the claimand declaring the claimnull and void. Wen BLMrealized that it
had erred inits My 22 notice in delineating the consequences of a failure
to conply, it was required to rei ssue another notice if it intended to

i ncrease those consequences. It could not, in effect, retroactively
increase the penalties attendant upon a failure of conpliance.

[2] Therefore, if the only issue presented by this appeal were the
failure of claimants to conply wth BLMs order to conformthe descriptions
to the public land survey and el i minate excess acreage, we woul d be forced
to set aside BLMs declaration that the clains were null and void 6/ and
renand the natter to BLMto afford clai nants another opportunity to conply
wth its Notice. However, as an examnation of the case record and Helit's
subm ssi ons nmakes clear, the locations of these clains are so indefinite
that there was no need to afford clai mants an opportunity to rectify the
situation even in the first instance. These clains coul d have been
declared null and void by BLMin its initial adjudication. Exercising our
de novo review authority, we hereby declare the clains null and void for
reasons provi ded bel ow

In his statenent of reasons in support of his appeal (SR, Helit
argues that, if one elimnates the acreage wthin prior "valid mning
cl ai ng" whose validity has been established, which he argues shoul d be done
because the | ocation notices expressly provide that "the | ocators do not
claiminterest in proven, valid Mning Qaimthat was prior," the total
acreage woul d be "rmuch | ess than" 160 acres for each clam (SRat 3.)
At the sane tine, however, Helit argues that a | ocator cannot be required
to place his boundary lines over prior clains as a justification for the
failure of the clains to conformto the rectangul ar systemof survey.
Helit also reiterates his contention that the shape of the claimis
per m ssi bl e because these clains are "gulch placer clains.” 1d.

6/ Bven wthout the problemof the | ack of notice of the penalty upon
nonconpl i ance, we woul d be forced to set aside BLMs decl aration rejecting
the clains' recordation. Wiile BLMpremsed its decision in part on the
failure of appellants to conply wth 43 CF. R 8 3833.1-2(b)(i), it would
appear that claimants had technically conplied wth the regul ation's

requi renents, particularly wth respect to the anended descriptions as set
forthinthe text. The regulation requires that the description provided
nust show "the approxinate | ocation of all or any part of the claimto
wthin a 160 acre quadrant of the section (quarter section) or sections, if
nore than one is involved.” 1In point of fact, the anended description did
list the sections involved. For exanpl e, when the description for claim$S
ABLE #4-5-6-7-8-9-10-11 described the claimas enbracing, inter alia, "Sec.
5W; Sec. 6ALLY: Sec. 8W-2 Sec. 17W; TI19N RIOE MDM™ this could be read as
enbraci ng both the NWzand SWasec. 5 and all four quadrants of sec. 6.

The probl ens of excess acreage and nonconti guous parcel s are probl ens of
subst ance which go to the clains' validity and extent, however. They are
not properly recordation probl ens.
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None of these argunents wthstands anal ysis and sone are internal |y
inconsistent. Thus, Helit argues that he can ignore the statutory nandate
to locate placer clains "as near as practicable wth the Lhited Sates
systemof public |and surveys,” 30 US C 8 35 (1994), because he cannot be
required to extend the boundaries of his claimto enbrace other mning
clains. Yet, at the sane tine, he argues that he has not exceeded the 160-
acre limtation because he has, in fact, included valid clains wthin his
| ocati on whose acreage shoul d not be counted agai nst him

Helit's assertion that because these clains are "gul ch" placers they
are exenpted fromthe | ocation requirenents of 30 US C 8§ 35 (1994) is
wong both factually and legally. Factually, these are not gul ch pl acers.

The pictures provided in the Voss Report clearly showthat the clains do
not consist of a narrowstrip of land in the bed of a snall stream
"surrounded by precipitous and, in nany cases, inpassable canyon walls and
cliffs." See Lhited Sates v. Haskins, 59 IBLA 1, 97, 88 1.D 925, 973
(1981), aff'd, Haskins v. dark, No. O-82-2112-(BM(CD Gl. Ct. 30,
1984). h the contrary, the areas adjacent to the North Yuba Rver are
clearly heavily forested and are not precipitous cliffs.

As alegal natter, we note that the Departnent's decision in WIIliam
F. Garr, 53 1.D 431 (1931), on which Hlit clains to rely, expressly noted
that, in that case, the adjacent |ands excluded fromthe mneral |ocation
contained "no mneral, agricultural, or tinber value." Id. at 434. The
nonexi stence of mneral, agricultura, or tinber values in the adjoi ning
walls was a critical factor in alowng the mneral clainant not to conform
his location to the public |and survey systembecause the patenting of |and
inirregular strips would nake di sposal of the adjacent areas renaining in
Federal ownership difficult if not inpossible. Thus, the existence of any
val ues in the adjacent areas woul d have resulted in the requirenent that
the mneral entry be nade in conformty to the systemof public |and
surveys. Helit has attenpted to create precisely the type of "shoestring"
claimconsistently rejected both by the Departnent and the Federal courts.
See generally Hanson v. Qaig, 170 F. 62, 65 (9th dr. 1909); Show H ake
Fraction Pacer, 37 L.D 250, 257 (1908).

Wile it istrue that, as a general rule, clainmants whose | ocations
either fail to conformto the rectangul ar systemof survey or contain
excess acreage are afforded an opportunity to cure these defects prior to a
declaration of invalidity (see, e.g., FFed B. Qtrman, 52 L.D 467, 471
(1928) (nonconformty to survey); Sanuel P. Barr, §., 65 | BLA 167 (1982)
(excess acreage)), this rule is not wthout exceptions. Thus, as we noted
in Mlvin Hlit, supra, the right to adjust a claimto del ete excess
acreage is only avail abl e where the inclusion of excess acreage in the
first instance was inadvertent. . Vdskey v. Hammer, 223 US 85, 90
(1912); Zimmernan v. Funchion, 161 F. 859, 860 (9th dr. 1908). Herein, as
inthe previous Helit case, it is clear that the inclusion of excess
acreage was intentional .

146 | BLA 368

WAW Ver si on



| BLA 98- 58

Mbreover, in both Vbod Alacer Mning G., 32 L.D 198 (1903), and
Mller PHacer daim 30 L.D 225 (1900), the Departnent cancel |l ed mneral
entries because of a failure to conformto the systemof public |and
surveys Wthout affording the clainmants an opportunity to anend their
cl ai ns because the very extent of their nonconformty nade it effectively
inpossible to fairly conformthe claim In Wod A acer Mning ., supra,
the Acting Secretary rejected two clai ns which were each 9,000 feet in
| ength and approxi mately 500 feet in wdth, generally tracking the bed of
Hughes creek, noting that "[t]he | ocations here in question (conprising a
long and narrow strip, throughout its length foll ow ng and enbraci ng Highes
creek, in the nmanner shown on the official plat) do not even approach
conformty wth the systemof public-land surveys.” 1d. at 200. The sane
could clearly be said of the instant clains, which variously run between
49,000 feet and 67,100 feet in |ength.

W hold that the nature of the locations in the instant case are so
contrary to the statutory mandate of 30 US C 8 35 (1994) that no
opportunity need be provided to conformthe | ocations to survey. They are
properly declared null and void as a natter of |aw

[3] Additionally, there is another fatal flawin these two | ocations.
The cl ai rants have | ocated clai ns which, on their face, exceed the acreage
limtations. Helit has argued, however, that the clains do not actually
i ncl ude nore than 160 acres because the | ocation notices expressly abjured
any interest inlands wthin prior valid clains, though he does not
identify any such clai mnor does he provi de acreage estinates to bol ster
his conclusion. 7/ Indeed, given the "disclainer" in the description
provided by the location notices, it is difficult to see how anyone coul d
ascertain what |lands were or were not included in the |ocation.

Any individual attenpting to determne the scope of these two clains
woul d be required to guess which clains Hlit and his co-locators viewed to
be valid and which he did not in order to determne the scope of the claim

Even if one could | ocate the outer boundaries of the description, there
woul d sinply be no way for athird party to determine, wth any degree of
certitude, which lands were clained by Hlit and which were not.
Furthernore, since each location is described as 100 feet on each side from
"center of river, creek, etc.,”" if theriver altered its bed, the claim
woul d presunably nove wthit.

Inreality, Helit and his co-locators have attenpted to | ocate a
"floating claim" one which can vary, at any tine, by their subjective

7/ Contrary to Helit's argunent on appeal, the | ocation notices did not
eschewa claimto any prior valid mning clains. They excepted "proven'
valid mning clains which were prior.  course, this begs the question of
"Proven to whon?" (oviously, clainants intended to retain the right to

j udge for thensel ves what was a "proven" clai mand, thus, there could be no
possible way for a third party to know what |ands were or were not intended
to be included in the claim
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declarations (as to what is or is not a"valid prior claim) or the
vagaries of nature. Assuming the clains were ever narked on the ground, 8/
the floating of clains after their boundaries have been fixed on the ground
has | ong been held violative of the entire systemof mneral |ocation and
entry and such indefinite clains are properly declared a nullity. 9/ See
Brown v. Levan, 46 Pac. 661, 662 (Id. 1896); American Lawof Mning, 2d
ed., 8§ 33. 09[3] Vé decl are these clains invalid for this reason as vell .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis set aside but the S ABLE #3-4-5-6-7-8-9-10 and the S ABLE
#4-5-6-7-8-9-10- 11 associ ation placer mning clai ns (CAMC 260330- CAMC
260331) are declared null and vaoi d.

Janes L. Burski
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

8/ Despite the fact that the Galifornia statutes require the narking of
each corner of the boundary of placer clains which do not conformto survey
(see Dvision 3.5 of the Public Resources (bde § 3902 (b) (1988)), we note
that Voss was unabl e to find a singl e boundary narking on either of the
clains. See Voss Report at 48. The failure to nark the boundaries of

pl acer clains when required to by Sate lawrenders the clains invalid.

See Roberts v. Morton, 549 F.2d 158, 161-62 (10th dr. 1977), aff'g Lhited
Sates v. Zneifel, 11 IBLAS3, 80 |.D 323 (1973). See also Zweifel .
Wonmng ex rel. Bi mmer, 517 P.2d 493 (Wo. 1974).
9/ Wiile the "roatlng" of lode clains prior to narking the boundaries is,
under sone ci r cunst ances, perm|33| ble, we note that it has general |y been
assuned that the probl ens of roatlng clains cannot arise wth respect to
pl acer locations since, if the discovery is |ocated on Gvernnent |and, the
claimmust conformto the rect angul ar survey system if possible. See
Anerican Law of Mning 8§ 33.04[4], 2d ed. Helit and his co-locators,
however, apparently found a way to "float" a placer claim though not one,
we hold, that is in accordance wth the | aw
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